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Courts expanding definition of ‘parent’
to recognize ‘de facto’ parenthood
Traditionally, who was a parent was pretty clear-cut. If a
child was yours biologically or if you adopted him or her, you
were considered a parent. That would give you the right to
seek custody and visitation if you and the other parent were
no longer living in the same home.
But just as traditional notions of “family” have evolved in
recent years, so have traditional notions of who a parent is.
Two recent court decisions make this clear. Both decisions
appear to recognize the idea of a “de facto” parent: a nonadoptive, non-biological caretaker who has earned parental
status through the bond he or she has developed with a child
and who deserves to be viewed on equal legal footing with
the biological parent. And while both decisions involve samesex couples, the reasoning behind them could extend to any
non-adoptive, non-biological “parent.”
The first case is from Maryland and involved Michael Conover,
a transgender man (a person who was born biologically female but
identifies and lives as a male) who married a woman before undergoing gender transition. Before his transition, he and his wife, Brittany
Conover, lived as a same-sex couple.
In 2010, Brittany gave birth to a son fathered by a sperm donor
whom Michael helped select. Michael was not listed as a parent on
the child’s birth certificate, nor did he adopt the boy at any point. The
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couple separated in 2011 and divorced in 2013.
A year before the divorce Brittany stopped letting Michael visit the
child. Michael ultimately sued for custody and visitation rights. A trial
judge ruled that he had no parental rights because he wasn’t the child’s
biological or adoptive parent. In making the ruling, the judge followed a
2008 decision from the Maryland Court of Appeals. That case said that
someone in Michael’s situation had no better claim to parental rights
than any other “third party” nonparent seeking custody or visitation.
continued on page 3
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A lot of times after a divorce agreement is finalized
spouses may have misgivings. Not necessarily about
being divorced, but about the divorce agreement itself.
Hindsight is 20/20, and they might feel they got a raw
deal and could have walked away with a
lot more. So if you’re unhappy with your
divorce agreement, can you undo it?
Generally the answer is “No.” In most
states, courts won’t revisit judgments
lightly.
Still, there are a few situations where a
court may decide to give a divorce judgment a second look.
For example, courts do not look kindly
upon one spouse plotting to hide assets.
So let’s say you got what you feel is a lousy alimony
award or property division. Then it comes to light that in
addition to his regular job your ex-husband was making
money on the side in some sort of business venture he
never told you or your lawyer about, and he squirreled it
away somewhere that he figured nobody would ever get
to. As long as this isn’t the type of thing that you should

have been able to discover during the divorce proceeding, it could be grounds for the judge to re-open the
agreement and award you more.
Courts also don’t like it when one party lies. So if your
ex made any fraudulent misrepresentations during the
divorce proceeding in order to convince you to agree to
the terms of the settlement and you don’t find this out
until later, that could be another situation where the
courts might “undo” the divorce and revisit its terms.
Finally, a divorce agreement is a contract. And like
any contract, it can potentially be undone if the terms
are “unconscionable.” That means they need to be so
completely unfair and there has to have been such a huge
imbalance of bargaining power between the spouses that
it “shocks the conscience” of the court. This is very rare,
but in those few instances a divorce judge may decide
not to enforce its terms.
If you think you fall into one of these categories you
should definitely talk to a good family lawyer. These situations are rare, but they do still arise on occasion. And
if you’re in such a situation, you want to act as quickly as
possible to preserve whatever rights you might have.

Ex-wife can’t touch husband’s interest in ‘spendthrift trust’
An “irrevocable spendthrift trust” is a popular vehicle
for parents to pass along wealth to their kids while protecting the trust’s assets from their kids’ worst instincts.
Here’s how it works. The parent sets up a trust and
names the child or children as beneficiaries. The trust
document also includes language stating that if one of
the beneficiaries owes someone money, that creditor
can’t touch the assets in the trust before they’ve been
distributed. And the person named as “trustee” is in
charge of these distributions.
Once a beneficiary has received a distribution from
the trust, creditors can go after that money, but only
money in excess of what the beneficiary needs to support him or herself.
This raises an interesting question: If the beneficiary
gets divorced, can his spouse touch his interest in a
spendthrift trust?
A recent Massachusetts case indicates that the answer
is “No.”
In that case, the husband’s wealthy father had set up
a spendthrift trust for the husband, his children, his siblings and his siblings’ children. At the time of the case,
there were 11 beneficiaries in all. It was completely up to
the trustee to decide when and if any cash distributions

would be made.
When the husband and his wife got divorced, the wife
demanded that the court put a dollar figure on the value
of the husband’s interest in this trust and divide it as
marital property. The husband objected.
A trial judge and later the Massachusetts Appeals
Court agreed with the wife. The court valued the husband’s interest at more than $2 million and awarded 60
percent of it to the wife, to be paid in 24 monthly installments of $48,000.
But the state’s highest court said, “Not so fast!”
As the court pointed out, while the husband was eligible to receive distributions under the trust, he had no
control over when and if that would ever happen or how
much he would receive. That was completely up to the
trustee, making the husband’s interest too speculative an
asset to be included in the marital estate.
It was also unclear how much of the trust belonged
to the husband, because his 1/11th interest could shrink
upon the birth of additional children or grandchildren.
The law, of course, may differ from state to state. But
if you are getting divorced and either you or your spouse
is the beneficiary of a spendthrift trust, talk to a family
lawyer to discuss what rights you might have.

Courts expanding definition of ‘parent’ to recognize ‘de facto’ parenthood
continued from page 1

The judge said Michael couldn’t get visitation or custody unless he could show Brittany was an unfit parent
or there were “exceptional circumstances.”
Michael appealed and the Court of Appeals, realizing
it might have gotten it wrong in 2008, decided that he
could indeed seek custody and visitation. Specifically,
the court said that a family judge could award custody
or visitation to someone had previously lived with and
helped raise a child, even if he or she was not related by
blood or by law. Now the case will go back to the trial
court to determine if Michael fits the bill.
The other case is from New York and involved a
female same-sex couple, “Brooke S.B.” and “Elizabeth
A.C.C.” In 2008, Elizabeth got pregnant through artificial insemination and gave birth to a boy. Brooke never
adopted the child, but was present at his birth, cut his
umbilical cord, gave him her last name and raised him
jointly with Elizabeth.
After the relationship ended in 2013 Elizabeth denied Brooke access to the boy. Brooke sued for custody
and visitation, but her claim was rejected by a family
court judge who found that existing law didn’t recognize “de facto” parenthood.
New York’s highest court decided its old decisions on
the issue no longer applied. Instead, the court said that
as long as someone like Brooke could prove that she
and her partner agreed to conceive a child and raise

him together, she could seek visitation and custody.
These rulings have been hailed as major victories in
the LGBT community because they involve same-sex
couples. However, they would presumably apply to any
situation where a non-biological, non-adoptive “parent” is in the picture. For example, a male caretaker
who has taken on the role
of a father in a heterosexual
relationship could potentially
claim parental rights if he and
the mother split up.
At the same time, these
rulings leave some unaddressed issues, such as
whether the “de facto” parent
can be ordered to pay child
support or whether the
child of a defacto parent qualifies for benefits should
that parent pass away. There are also questions about
whether a stepparent who has achieved de facto parent
status might even be able to take sole custody of a child
if a judge determines it’s in the child’s best interest.
Finally, even in states that recognize de facto parenthood you’ll still need to convince a judge that you
qualify. And judges can be unpredictable. So to avoid
that unpredictability your best bet may be to establish
yourself as a legal parent via marriage and adoption.
Talk to an attorney to discuss your own situation.

Do I have to show how I’ve spent my child-support payments?
The popular rap artist T.I. has had his share of run-ins
with the law. But he’s also recently gone to court voluntarily
to protect his own interests. When his ex-girlfriend, with
whom he had two sons, sought to increase his child-support
obligations from $2,000 to $3,000 a month, T.I. went to
court to challenge this, arguing that she was spending the
money on herself rather than on the kids. He demanded an
accounting of how she was spending the money.
T.I. isn’t alone. Many non-custodial parents are suspicious about how the other parent is using their child-support payments and would like similar accountings. So are
they entitled to it?
In many states, they’re not. But some states do make
provisions for such accountings in particular circumstances.
For example, in some places the custodial parent can be
ordered to provide a summary of the money he or she has
spent on the children if the non-custodial parent can show

the court that it’s necessary. This means the non-custodial
parent needs to give some evidence that the custodial parent
is misspending child support. Then the custodial parent will
need to submit a sworn report that details how the money
was used.
In some states, it’s completely up to the discretion of the
court whether the non-custodial parent has to account for
his or her spending, and the judge simply decides on a caseby-case basis. But even in states that don’t provide for any
such accounting, the parties may be allowed to provide for it
in a divorce agreement.
As you can see, the law differs from state to state. If you
suspect that your ex is misusing your support payments or
you feel you’re being wrongly accused of misusing child support that you’re receiving from your ex, talk to a family law
attorney on how best to deal with the situation.

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this
newsletter is intended solely for your information. It does not constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.
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Plan ahead for bringing a new spouse home from abroad
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Traveling or working abroad can be very exciting. You
get to experience new cultures, see new places and meet
fascinating new people. In fact, you might just fall in
love and decide you want to bring this special someone
back to the U.S. and spend the rest of your lives together.
Congratulations and
best wishes for a wonderful
future! But remember that
this could be a recipe for
heartache and disappointment if you don’t follow
some necessary steps along
the way. That’s because
returning to the U.S. with
a non-citizen spouse isn’t
necessarily as simple as you
think and takes advance planning. Otherwise you may
arrive in America ready to live as a family, only to have
immigration officials block your spouse from coming in.
So what do you have to do?
The main thing is to make sure you file all the

documentation required by the U.S. government to repatriate your spouse in America. This mainly involves a
Petition for Alien Relative, Form I-130. There are documents you and your foreign-born spouse need to sign
and that need to be executed on behalf of any foreignborn children too. Then it will take the U.S. government
several months to process and approve the petition.
Sometimes this can take upwards of a year. Meanwhile,
your spouse can’t move to the U.S. until that happens.
It’s also important to know that you need to go
through this process even if you’ve already been married
to your foreign-born spouse for years and you’re just
now planning to move back. You may even have traveled
to the U.S. with your foreign-born family multiple times.
But moving back on a permanent basis is a different
story and there are many more hoops to jump through.
The same is true if you’re living in the U.S. while your
foreign-born spouse is still in his or her country of
origin. If you’re in this boat, talk to a family lawyer with
immigration experience to make sure you’re doing all
you need to do.

